








CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT GAINESVILLE, 


OCTOBER TERM, 1854. 


Present—JOSEPH H. LUMPKIN, 
EBENEZER STARNES, } Judges. 
HENRY L. BENNING, 





No. 52.—Lawrence Brock, plaintiff in error, vs. WILLIAM 
GARRETT, trustee &c. defendant in error. 


[i.] It is to be presumed, that by the law of Alabama, a purchaser under a 
judgment of that State, and purchasing in that State, acquires all the title 
which the defendant in the judgment had. 


[2.] As a general rule, a judgment is evidence as between the parties.to it 
and their privies. 
[3.] A verdict, if against law, ought not to be allowed to stand. 


Trover, in Floyd Superior Court. Tried before Judge JouN 
H. Lumpxin, March Term, 1853. Motion for new trial. De- 
cided at May Term, 1854. 


This was an action of Trover, brought by William Garrett, 
as trustee for Mrs. Arianna Washington, against Lawrence 
Brock, for sundry slaves. The plaintiff below claimed under 
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a deed exécuted in 1816, in King George County, Virginia, by 
Warner Washington and Arianna Washington, his wife, where- 
by, in consideration of six shillings, they granted and con- 
veyed unto Needham L. Washington sundry slaves and other 
property, together with certain funds and property in expec- 
tancy, ‘‘ To have and to hold the aforesaid negroes and other 
property herein conveyed by the said Warner, as well as all 
the right and title of, in and to all other property, properties, 
estate or estates, which they, the said Warner and Arianna 
now are or hereafter may be entitled to, either by inheritance, 
in right of her the said Arianna, or otherwise, and also herein 
jointly conveyed by the said Warner and Arianna, unto the 
said Needham L. Washington, his heirs, executors and admin- 
istrators—shall and will stand possessed of the said property 
granted, bargained and sold, as well as of the land and im- 
provements, &c. Kc. to the uses and purposes hereinafter ex- 
pressed and no other. First. To the use of the said Warner 
and the said Arianna, his wife, during their joint lives, to pay 
over to them the profits thereof. Secondly. To the use of the 
longest liver for his or her life. Thirdly. To the use of Fran- 
ces Whiting Washington, John Stith Washington and Harriet 
Ann Washington, children of the said Warner and Arianna, 
and any other child or children that the said Warner and Ari- 
anna may hereafter have of their bodies: in either case, to pay 
over to them the profits of the aforesaid estate. Fourthly. 
That the said Warner shall have the right and the power,. at 
his death, to appoint and direct by will, deed or otherwise, in 
what manner the aforesaid property and estate, as well as the 
right to the increased part of the expectations by his wife Ari- 
anna, at the death of her mother, provided it be not gotten be- 
fore his, the said Warner’s death, and every other right in inher- 
itance whatever, to which he the said Warner and the said 
Arianna, or either of them, may now or hereafter be entitled,, 
shall be disposed of and distributed amongst his aforesaid sev- 
eral children, by his said wife Arianna, and no others ; and also 
at the same time, to order and direct when this trust shall 
finally cease and expire. And lastly—in case the said Warner 
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shall fail or neglect, from any: cause whatever, to appoint or 
direct as aforesaid; by deed, will-or otherwise, in what manner 
the aforesaid property and ‘estate, as well as the increased part 
of the expectation, by his said wife Arianna, at her mother’s 
death aforesaid, together with any other right or title, to which 
he, the said Warner and the said Arianna, or either of them, 
may be entitled, either by inheritance or otherwise, shall be 
disposed of and distributed amongst his aforesaid several chil- 
dren ; that in that event it be understood hereby that his,-the 
aforesaid several children, shall divide the same as they will be 
thereto entitled by virtue of the Statute of Distribution of the 
estates of intestates, and that this trust shall finally cease and 
expire, when the youngest of the aforesaid children shall arrive 
to lawful age, provided the said Warner shall die before that 
time. And the said Needham L. for himself, &c. covenanted 
to stand possessed of the said property, for the uses and pur- 
poses aforesaid, and no other,” &c. 

This deed was proven and recorded in King George County, 
and was thence certified to Frederick Co. to be there reeorded. 

Subsequently, upon a bill filed, to which this deed was at- 
tached as an exhibit, Needham L. Washington was removed 
from his trust, by the Chancery Court of Fredericksburg Dis- 
trict, and William Garrett appointed trustee in his stead. An 
exemplification of the record of this bill and exhibits, and de- 
cree, certified by the Clerk of the Superior Court of. Spotsyl- 
vania County, Virginia, and by the Judge of that Court, was 
admitted m evidence by the Court, on the trial. 

A record was offered and admitted in evidence of a bill filed 
by Mrs. Washington, in the Chancery Court for the Northern 
Division of Alabama, which was sanctioned by the Chancellor, 
on condition that bond and security should be given, which it 
appeared never was given. The bill set out a claim cause pend-: 
ing in Alabama, and Mrs. Washington’s rights under the trust 
deed above set forth. 

The defendant claimed under a Sheriff’s deed, made in pur- 
suance of a sale by the Sheriff in Alabama. From the record 
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of a claim cause in said State, it appeared that an execution 
against Warner Washington, was levied on the negroes in dis- 
pute, in 1841; that William Garrett intefposed a claim there- 
to, and in his affidavit of claim, stated that they were “held by. 
him as trustee, for the use of Ariantfa Washington; who has the 
beneficial interest in the same, by virtué-of a deed of trust made 
and executed the 14th day of January A. D: 1840”. It also 
appeared that in making up the issue, the claimant stated, “that 
the negroes in controversy are not the property of Warner 
Washington, but that he holds the same as trustee for the use 
of A. Washington, under a deed made in the State of Virginia, 
on the 1st day of December 1816”. The Jury found the pro- 
perty subject to the execution, and set out in their verdict the 
value of each negro, being the market value at thattime. Un- 
der this finding, the negroes were: sold and the defendant 
became the purchaser. 

The depositions of Messrs. Walker and Martin, the Attorneys 
on each side of this claim cause, were offered and admitted in 
evidence, for the purpose of showing that the rights of Mrs. A.. 
Washington were not passed upon at the trial of that issue. 
They did not fully agree—one sustaining this view, and the 
other inclining to the opposite conclusion: 

Warner Washington died in the year 1849. The only tes- 
timony offered, of the value of the negroes, was the opinion of 
one witness, as to their value in 1841. 

The motion for a new trial was made on various grounds; 
and being refused by the Court, error is assigned, as folows— 

1st. Error in the Court in refusing to charge, “that if the 
Jury find, from the evidence, that the negroes in dispute were 
levied on and claimed by the presen: plaintiff,‘as trustee for 
Arianna: Washington, and the negroes were found subject to 
the execution on the trial of the claim, and were sold afterwards 
to satisfy said execution, and Brock purchased them at Sher- 
iff’s sale, then the judgment subjecting the property to the 
payment of the execution, is a bar to the plaintiff’s right of 
recovery, in this action, and the Jury must find for the defend-- 


ant. 
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2nd. In refusing to charge, that a party to a judgment can- 
not attack it in any other cause, collaterally; but the judgment 
is conclusive against him, until reversed, and if the plaintiff 
could have sustained: his claim and failed to do so, he cannot 
now show the negroes not subject to the execution. 

3d. In charging that the judgment in the claim case in Ala- 
bama, which was pleaded in bar of this case, is not a bar to the 
plaintiff’s right to récover. 

4th. In charging, that if the claim case in Alabama was 
tried on its merits, then the judgment i in that case was a bar to 
this action: but if it was not tried on its merits, of which the 
Jury were to determiné ffom the evidence, then it was no bar 
to this action. . 

5th. In charging, that a judgment and execution binds no 
property, except that of the defendant in fi. fa. and that the 
Sheriff could not sell and convey any interest, except that of 
the defendant in fi. fa. 

6th. In charging, that if the Jury believed, from the evi- 
‘dence, that Warner Washington had. only a life estate in the 
property sold, the purchaser took nothing more. 

Tth. In admitting in evidence a copy of the trust deed, with- 
out its being certified as required by law, and without —— of 
the execution of the original. 

8th. In admitting in evidence the original bill in Equity, 
filed by Mrs. Washington in Alabama. 

9th. In admitting in evidence, the depositions of Martin and 
Walker. 

10th. In admitting the proof of the value of the negroes, 
in 1841. 

lith. In refusing to grant a new trial, on the ground that 
the verdict was contrary to the charge of the Court—the Court 
having charged that if the defendant had the negroes -more 
than four years in his possession, before the commencement of 
the suit, under a purchase at Sheriff’s sale, then the Statute of 
Limitations would bar the plaintiff’s right to recover. 

12th. In refusing a new trial, on the ground that there was 
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no evidence to support the verdict, for the amount found as the 
value of the negroes and their hire. 


AKIN and Coss, for plaintiff in error. 


ALEXANDER & UNDERWOOD, for defendant in error. 
By the Court.—Bennin@, J. delivering the opinion, 


Whatever title Brock had, he derived from the law of Ala- 
bama. He bought the negroes in Alabama, under a judgment 
of a Court of Alabama, That judgment was one in which the 
Branch of the Bank of the State of Alabama, at Huntsville, 
was plaintiff, and Garrett was claimant; and Warner Wash- 
ington was one Of the defendants in the fi. fa. which gave rise 
‘to the claim. , ale 

[1.] By the lawof Alabama, as it is to be presumed, a purcha- 
ser under a judgment, purchases and acquires all the title which 
‘the defendant. in the judgment had. This-is a géneral princi- 
ple—common, probably, to every system of Law. If the judg- 
ment be a judgment of condemnation in a claim case, the pur- 
chaser, it is to be also presumed, acquires not only all the title 
which the defendant in judgment had, but also all the title 
which the claimant had, which he could have asserted by the 
claim. This title of the claimant’s the purchaser acquires by 
virtue of the doctrine of estoppel.. The claimant being a party 
to the judgment, is to be considered, after the. judgment, es- 
topped from saying that he has a title which he could; by as- 
serting, have made the means of preventing the judgment. 

Whether, however, this doctrine of estoppel applies.to a case 
in which the claimant is but a trustee, is a question which, 
though involved in this case, it is net necessary to decide; for 
whether it does or does not, the judgment of this Court, under 
the peculiar facts of the case, would be the same. This will 
be seen. ; 

And by the law of Alabama, the interest which Warner 
Washington, the. defendant in the judgment, had in the ne- 
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groes, was that of an estate for his life, and no longer. This 
appears by a decision of the Supreme Court of that. State, made 
upon a deed similar to this deed of 1816, executed by Warner 
Washington.. The decision is that made in the case of The 
Branch Bank at Montgomery vs. Wilkins, (T Ala. N.S. 589.) 

This interest, then, was that which was hound by-the judg- 
ment; and being au interest to endure for the life of the de- 
fendant in judgment, Warner Washington, it- was such.an one 
as to be paramount to any right at that time assertible by Gar- 
rett, the trustee; that is to say, Warner Washington’s interest 
was such as to make it.impossible that Garrett could have any 
interest, which he could assert against-it by aclaim. If War- 
ner Washington had the whole life estate,. there was no estate 
left. which Garrett could have, except that which might remain 
after Warner’s death. 

If we admit, therefore, that Garrett, ditional but a trustee, 
was, by the judgment, estopped from asserting any title which 
he might have asserted in the cage, which resulted in the judg- 
ment, we admit what amounts to nothing; for when the case 
was tried, he had no title which he could. assert on the trial. 
And, indeed, if he had a title which he might have asserted, 
but did not assert, his being estopped, as to that title, would 
not estop him from asserting another title, which he could not, 
until afterwards, assert. 

It follows that all the interest which — acquired by his 
purchase, was the interest which Warner Washington had, 
' which was an interest but for the life of him, Warner; and 
that he acquired no interest or title, by means of estoppel, from 
Garrett. 

So much for Brock’s title. 

What was Garrett's? The remainder in the negroes, after 
the expiration of the estate for the life of Warner Washington. 
This was a title which Garrett could not have asserted on the 
trial of the claim, for this title did not then exist ; at least, did 
not exist, except as one to be asserted in the future. 

To this title of Garrett’s, the plea of the judgment in Ala- 
bama, was therefore manifestly no bar. 
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It was no error, therefore, in the Court below, not to give 
the charges which it was requested to give, or to give the 
charge, that the judgment in Alabama was not a bar to the 
suit. It was an error, indeed, to charge that the judgment in 
Alabama, if in a case tried on the merits, was a bar, but an 
error against the defendant in error, not against the plaintiff; 
for even if the judgment was in a case which had been tried on 
its merits, it could be no bar to any title which did not exist in 
a form to be asserted at the time of the trial which resulted in 
the judgment. . 

So, although it may be true, as a general rule, that the pur- 
chaser, under a judgment rendered in a claim case, acquires 
not only such title as the defendant had, but also such as the 
claimant had; yet, as in this case, the claimant was a trustee, 
and there is some doubt as to whether the doctrine of estoppel 
applies to trustees; and as the claimant had, in fact, no title 
at the time of the trial, which he could assert, and therefore, 
as to which he could be estopped; and so, had no title which 
the purchaser could acquire; and as we grant a new trial on 
other grounds in the case, we do not choose to say that the 
Court erred in charging, that the purchaser under a judgment 
which was a judgment in a elaim case, gets no title except that 
of the defendant in the judgment. We prefer not to express 
an opinion on this point. 

So, of course, it was no error to charge, that if Warner 
Washington had only a life estate in the property, the purcha- 
ser took nothing more. 

[2.] The exemplification of the judgment rendered in the 
Court in Virginia, was not proper evidence for proving the 
trust deed. Brock was no party to that judgment; therefore, 
it did not bind him. The Court, therefore, should not have 
allowed the exemplification to be used for that purpose. 

Considering, however, that Garrett derives his whole power, 
as trustee, from this judgment, I have, myself, very great doubt 
whether the judgmer.t is not good evidence for him to prove 
every thing relating to his title, including the existence of the 
trust deed. But if the deed could be produced, or if witnesses 
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to its existence could be brought forward, proof of the deed, in 
either of those ways, would at least be more satisfactory. See. 
Greenlf. Ev. §527. 

[3.] John Stith Washington proved what was the value of 
the negroes in 1841. The trial was in 1853. The conversion, 
which dated from the death of Warner Washington, some time 
in 1849. What was proved then was the value of the negroes, 
at from eight to twelve years before the time at which the val- 
ue was assessed by the Jury. Is it reasonable to presume that 
the negroes remained of the same value so long—that they had 
not, towards the latter part of the period, some of them, more. 
or less, depreciated in value? We think not. Unless, there- 
fore, the plaintiff in the suit had shown this to be the best or 
only evidence in his power, we think it ought not to have been 
received. . 

[3.] The verdict being founded, as to the value of the ne- 
groes, on this testimony of John Stith Washington ; and being 
also, in part, rendered for half the hire of the negroes from 
1845—four years before the plaintiff’s title to sue accrued, of 
course was such as ought not to have been allowed to stand. 

The admission of the original bill in Equity, from Alabama, 
and the depositions of Walker, and those of Martin, was, as. 
far as we can see, the admission of what was merely irrelevant. 

On the whole, the Court should have granted a. new trial— 
placing it on the grounds above indicated ; and therefore, this 
Court grants one, on those grounds. 

As to the Statute of Limitations, that could not commence 
to run against Garrett, the trustee, until the termination of 
the life estate which preceded his—i. e. until the death of 
Warner Washington. And the charge of the Court to the con- 
trary was, itself, wrong; and if wrong, it was no error in the 
Jury not to follow it. Their finding contrary to this. charge, 
then, is not a ground fora new trial. On the motion for the 
new trial, the Court, itself, became conscious of its error, and 
admitted it. 











Ee a 


ee ae ce gt Se RL a 

















496 SUPREME COURT OF GEORGIA. 





Cleland e¢ al. os. Waters et al. executors, &c. 





No. 53.—W. C. CLELAND and others, plaintiffs in error, vs. 
Tuomas J. WaTERs and others, executors, &c. defendants: 
in error. 


[1.] When a testator, after naming sundry slaves, male and female, adds, 
“on account of the faithful services of my body servant, William, (the hus- 
band of Peggy,) I will and desire his emancipation or freedom, with the fu- 
ture issue ahd increase of all the females mentioned in this item of my will. 
If it is incompatible with the humanity, &. of the authorities of the State 
of Georgia, I direct my qualified executors to send the said slaves out of the 
State of Georgia, to such place as they may select; and that their expenses 
to such place be paid by my executors out of my estate, and the whole 
proceedings be conducted according to the laws and: decisions of the State 
of Georgia, I having no desire or intention to violate the spirit, or intention, 
or policy of such laws”. Further—“I desire that the said slaves, if com- 
pelled, may select their residence out of the State of Georgia, and in any 
part of the world”. The will directing the forfeiture of the interest of any 
legatee who resists this item: J/e/d, that the intention of the testator was, 
to manumit all the slaves mentioned in that item of his will. 

[2.] Where a will is absurd or ambiguous, as it stands, the Court may supply 
words to carry into effect the intention.of the testator, when that intention 
is clearly manifested. 

[3.] The manumigsion of slaves, to be sent out of the State, it would seem, is 
not in conflict with the public policy of the laws of Georgia. 


In Equity, in Gwinnett Superior Court. Decision on de- 
murrer, by Judge Jackson, March Term, 1854. 


Thomas J. Waters departed this life testate. The following 
is a copy of his will, excepting the 1st and 2d items. 

“‘ Thirdly, Whereas, I own and hold in possession the un- 
dernamed slaves, to-wit: Rory, Queen, his wife, her children, 
William and Rose, Mary’s brothers, Pompey and Tom, Mary’s 
sister Caroline, and Caroline’s daughter, Dinah, (with the ex- 
ception of Pompey, the above people are at present in Bryan 
County, in this State). Also, the following slaves in Gwinnett 
County, State aforesaid, to-wit: Polly, her children, James, 
Morgan, (James and Morgan at present not in Gwinnett Coun- 
ty,) Jefferson, Cherokee, John, Elizabeth, boy Swimmer, 
George, girl Polly, Peggy, sister to Polly, her children, Charles, 
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Bowling, Betsey, Betsey’s children, young Peggy, Catherine, 
Willey, Georgia, Thomas, infant girl, Josephine, Jenny, sister 
to Betsey, Jenny’s children, to-wit: Sarah, Harriet, Hughes, 
Henry Clay and infant boy, Clark, Lydia, sister to Jenny, 
Lydia’s children, Hannah, Jessey and infant boy, Susan alias 
Sukey, sister to Lydia, Sucky, infant girl, Caroline, Prudence, 
sister to Peggy, and Polly, Prudence’s daughter, Cynthia. 
On account of the faithful services of my body servant, Wil- 
liam (the husband of Peggy) I will and desire his emancipation 
or freedom, with the future issue and increase of all the females 
mentioned in this item of my will. If it is incompatible with 
the humanity, &c. of the authorities of the State of Georgia, I 
direct my qualified executors to send the said slaves out of the 
State of Georgia, to such place as they may select; and that 
their expenses to such place shall be paid by my executors, out 
of my estate; and that the whole of this proceeding be conduct- 
ed according to the laws and decisions of the State of Georgia, 
I having no desire or intention to violate the spirit, or inten- 
tion, or policy of such laws; and I do further direct, that if 
any person to whom any bequeath or disposition contained in 
this item offer any impediment to its being carried into ezxe- 
cution, he or she shall, in no event, receive any part of my said 
estate; but my executors are enjoined to withhold from the 
person so opposing, any share or portion herein devised and 
bequeathed to him or her, and to distribute the share so for- 
feited among my other heirs, per stirpes, and not per capita. 
I desire that the said slaves, if compelled, may select their res- 
idence out of the State of Georgia, and in any part of the 
world”. 

Fourth. (Made a specific bequest to his executors in trust 
for two grand-daughters.) 

Fifth. I give and bequeath to my qualified executors, all the 
rest and residue of my estate, both real and personal, and cho- 
ses in action, in trust, that they will hold the same together, 
without any distribution, until all my directions, contained in 
the third item of this my will, shall have been fully, in all res- 
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| pects, complied with ; and so soon as that has been done, (and 
| | not before on any pretence) I direct that they shall divide my 
' estate, real and personal, into three equal parts or shares; and 
| I give, devise and bequeath one share or equal part thereof to 
my son Thomas J. Waters, his heirs, executors, administrators, 
and assigns, forever. 


Sixth. I direct my qualified executors to hold, with the ex- 
ception of one Thousand Dollars, exclusive of interest, say out 
my daughter, Williamina C. Cleland’s share or portion of my 
real and personal estate, to be paid over to my son Thomas J. 
7 Waters, his heirs and assigns, trustee to my daughter William- 
| ina C. Cleland and children, being amount of my note dated 

i 
i 
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25th July, 1840, and made payable to Thomas J. Waters, trus- 
tee, &c. This disposition and arrangement is in justice to 
Thomas J. Waters, and for his security, &c. During my life, I 
have given to my daughter, Williamina C. Cleland, and to her 
| children, considerably more than this amount—more so than I 
i haye given to any of my other children. I wish it, however, 
| to be distinctly understood, that my son Thomas J. Waters, his 
heirs and assigns, is to pay, as trustee as aforesaid, the above 
| amount of One Thousand Dollars, exclusive of interest thereon, 
to his sister Williamina C. Cleland and children, out of his own 
individual resources or means—the amount is not to be consid- 
ered (as he receives an equivalent or the same amount from 
his sister Williamina C. Cleland’s share or portion from my 
estate,) a debt against my estate, or to be drawn from my real 
or personal estate, whatever. Nor is it to militate or take 
from one particle to the carrying out, by my qualified execu- 
tors, the third item of this my will and testament. (The re- 
Hi mainder of this clause and the seventh item gave the other two- 
th thirds of his estate to his two daughters and their children.) 








| Eighth. And I direct my qualified executors, in the division 
: of my negroes among my children, to divide the said negroes. 
| in families, so that the principles of humanity may be observed, 
and the separation from each other be as free from pain as pos-- 
sible. Ialso hope and pray (out of respect to my memory), 
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that the division of my estate be without wrangling or litiga- 
tion, &c”’. 

The last item appointed executors. 

The testator possessed a large estate, including a large num- 
ber of negroes not mentioned in the third item of his will. A 
number of those mentioned were lineal descendants of testator. 
The others were of the same families. A portion of these ne- 
groes were in the possession of Thomas J. Waters, the son, by 
‘his father’s consent, at the time of his death. Testator’s chil- 
dren were all of middle age, and had been provided for by him. 

To a bill filed by the executors for construction of the third 
item of this will, a demurrer was filed. The Court below over- 
ruled the demurrer, holding that the negroes therein enumera- 
ted, were all emancipated. 

This decision is assigned as error. 


McDonaLp; Coss & HULL, for plaintiff in error. 
Hurtcuins; T. R. R. Coss, for defendant in error. 
By the Court.—Lumrxin, J. delivering the opinion. 


The demurrer in this case was special, viz: that the third 
item of the will of George M. Waters did not emancipate the 
negroes therein named, except William, the body servant of 
the testator, and the future increase of the female slaves men- 
tioned. The question was not made in the Court below, and 
was expressly waived in the argument in this Court, as to the 
legality of such emancipation ; and we are called on simply to 
determine what is the true construction of this will, as to the 
slaves in controversy. 

The first object of a Court in construing a will, should be to 
discover, if possible, the intention of the testator, and to give 
it effect, if it be legal; or, to vary the phraseology, effect should 
be given to the intention, whenever it is not contrary to law, 
and can be indubitably ascertained by permitted legal means. 

In the pithy but somewhat quaint words of Swinburne ( Trea- 
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tise on Wills, 1 vol. 19)—‘‘ The will or meaning of the testator 
is the queen or empress of the testament: because the will doth 
rule or govern the testament, enlarge and restrain the testa- 
ment, and in every respect moderate and direct the same; and 
is, indeed, the very efficient cause thereof. The will, therefore, 
remaining of the testator, ought, before all things, to be sought 
for diligently; and being found, ought, in any wise, to be ob- 
served faithfully. It ought to be sought for as earnestly as 
the hunter seeketh his game; and as to the sacred anchor 
ought the Judge to cleave unto it, pondering not the words, but 
the meaning of the testator. For although no man be pre- 
sumed to think otherwise than as he speaketh, (for the tongue 
is the utterer or interpreter of the heart,) yet cannot every man 
utter all that he thinketh; and therefore, are his words subject 
to his meaning. And as the mind is before the voice, (for we 
conceive before we speak,) so it is of greater power; for the 
voice is to the mind, as the servant is to hislord’’. 

What, then, was the intention of the testator, as to the ne- 
groes named in the third item of this will? The plaintiffs in 
error insist that it was to manumit his faithful body servant, 
William, and the future increase of the female slaves. And 
the argument urged with much apparent earnestness is, that 
the testator, having confidence that his own children would deal 
kindly with the rest of the slaves mentioned in the third item, 
was willing to leave them in slavery: but that in the course of 
nature, these, his immediate offspring, could not live long 
enough to see to the kind treatment of the issue of these slaves ; 
and hence, his desire to emancipate the issue. And we have 
been urged to give this exposition of his intention, because it 
is most consistent with the verbal, grammatical interpretation of 
the instrument, as it stands, without resorting to extraneous 
circumstances, or to the necessity of supplying words, as omis- 
sions by the draughtsman—in this case, the testator himself. 

Can such an intention be imputed to the testator? We can- 
not bring ourselves to this conclusion. Various considerations 
force us to repudiate this conclusion. We will advert to a few 
of them. 
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And first. The eighth item of this will manifests a great 
anxiety upon the mind of the testator, that the principles of 
humanity should be regarded in the division of his slaves—so 
that “families should not be divided, and the separation from 
each other be as free from pain as possible’. Can it be con- 
sistent with this idea, that the testator should have intended to 
have the tender infants, the issue of these, evidently, his fayo- 
rite servants, torn from their parents immediately upon their 
birth, and if refused an abiding place here, transported to some 
distant land? For it is to be remarked, that the will makes 
no provision for the maintenance of the future increase, until 
they shall have arrived at the years of discretion. The own- 
ers of their parents could hardly be expected to rear them 
without adequate compensation, and to deliver them up, to go 
free, so soon as they should be capable of rendering service. 

So that, under this view, the intention of the testator must 
be held to have been, to disregard every principle of humanity 
—to outrage the holiest feelings of our nature, by the disrup- 
tion of those very ties which he was so solicitous to preserve— 
to separate mothers from their minor children, and to send the 
latter off without the means of support; and that, too, in the 
face of his solemn declaration, that the very contrary of all 
this was his wish and will. 

But this is not all. William, his favorite slave, the only one 
in esse, whom, according to this view, he was unwilling to trust 
even in the hands and keeping of his family, must be separa- 
ted from his aged wife and their numerous offspring, including 
the second, and perhaps third generation, and be sent off, ‘“sol- 
itary and alone”, to enjoy the fatal boon of liberty—by far too 
dearly purchased, as to him—leaving there his household— 
wife, children and grand-children, to continue in slavery! No 
other family of his negroes must be divided—humanity forbids 
this—but as a reward for William’s fidelity, this aged domestic 
must be torn from home and kindred, and sent back to the land 
of his fathers! 

This consideration, alone, would convince us that such was 
not the intention of the testator. 
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There is another aspect in which this intention would be 
equally unreasonable. Many of these slaves, it is admitted, 
are the lineal descendants of the testator—‘ bone of his bone 
and flesh of his flesh”. Is it natural that his bounty and be- 
nevolence should have overlooked these, so near of blood to 
him, to expend itself upon issue hereafter to be born—begotten 
by strangers? 

Again, his children, the legatees in his will, are men and 
women of middle age. Many of the slaves mentioned in the 
third item, are infants. It is not probable—hardly possible— 
that these legatees should live to see the last issue born of these 
infants, and thus, to effectuate the benevolent purpose of the 
testator. However willing, therefore, Mr. Waters may have 
been to trust his favorite servants to the justice and generosity 
of his legatees, he must have foreseen that they could not, in 
the course of nature, survive long enough to extend and guar- 
antee this kind treatment, through the distant future, to these 
people. . 


Further: Not only is this view unreasonable, because un- 
natural and ineffectual, but it is wholly impracticable. The 
entire estate of the testator is to remain in the hands of the 
executor, “without any distribution, until all the directions 
contained in the third item of the will shall have been fully, 
‘and in all respects, complied with. And so soon as that has 
been done, and not before, on any pretence, a division is di- 
rected”. For seventy or eighty years, then, this estate is to 
remain undistributed. The legatees, his children, will, in all 
human probability, be dead, before enjoying any portion of 
his bounty. And the executor, charged with the personal ex- 
ecution of this trust, will have departed this life long before 
the time for its final consummation shall have arrived. 


We are not forgetful of the verbal criticism of one of the 
learned and distinguished Counsel for the plaintiffs in error, 
upon the words “complied with”, nor of his authority, (John- 
son’s Dictionary,) to show their meaning—“ To acquiesce in; 
to be obsequious”. And his deduction, that so-soon as the le- 
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gatees shall have signified their assent to this disposition of the. 


will, the time contemplated for a division would have arrived... 
We would simply remark, that other Lexicographers, and 
Mr. Webster among the rest, give other definitions, such as to 
fulfil; to perfect or carry into effect; to complete; to perform 
or execute. And that these are not only the common and well 
known signification of the phrase, but that, in fact, in the 3d 
item of the will, the testator explains his own understanding of 
the term, by using as a synonym, “carried into execution’. 
If a Court of Equity were called upon to frame, by its de- 
cree, directions and instructions to the executor, for carrying 
into effect such intention as that imputed to the testator, could 
they be drawn? This issue and increase are to select their fu- 
ture home. To do this they must first arrive at years of dis- 
cretion. No provision is made for their maintenance, in the 
meantime. Must each one be sent off separately, as they sev- 
erally arrive at such years of discretion? During this long in- 
terval, what must become of the estate? These and many sim- 
ilar inquiries, present so many and such momentous difficulties, 
that the Court, rather than attempt its execution, would most 
probably declare the will void pro tanto, for uncertainty. 
Ought such an intention to be needlessly ascribed to the tes- 
tator, seeing that it would lead to such consequences? 
Another consideration, going to show that the construction 
I am combating is not admissible, is the recital, in the 3d item, 
of the names of many male slaves. Was this a mere act of 
supererogation? Had Mr. Waters no practical object to be 
accomplished by it? It is suggested, and likely with truth, 
that the names of the female slaves were set forth for the pur- 


pose of identification, and to determine whose issue should be: 


free. But why specify the males? The answer to this ques- 
tion in the argument was, to assist in identifying the females. 
But this could not be, for in some cases, the males are identi- 
fied by reference to the females. Thus: ‘ Mary’s brothers, 
Pompey and Tom”. There must have been, then, another mo- 


tive; and it is made our duty, in construing all instruments,. 


whether public or private, statutes or deeds and wills—to give 
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effect to every part—every word—ut res magis valeat quam 
pereat. 

Another view, fatal to the construction contended for, is de- 
rived from that clause in the 3d item, directing the executors 
to send “said slaves’ out of the State, in a certain event. 
What slaves? There is but one, according to the position oc- 
cupied by Counsel for plaintiffs in error, and that is William, 
the body servant. The issue are not in esse; and consequent- 
ly, cannot properly be spoken of as “said slaves’: and if in 
esse, they would not be slaves, because, being manumitted prior 
to birth, they would be born free. 

We have occupied much more space than we intended, to 
rebut the idea, that such was the intention of the. testator. 
There are still behind, other views confirmatory of those al- 
ready advanced, that the Attorneys of the plaintiffs have not 
correctly expounded the will of Mr. Waters, as to what was 
his intention respecting the slaves designated in the 3d item of 
that instrument, as to be collected from the will itself. We 
are satisfied, beyond a doubt, that it was the purpose of the 
testator to emancipate all the slaves embraced in this clause. 
The most casual reading of the whole paper would impress that 
opinion upon any unbiased mind; and a more careful examina- 
tion of each item serves only to strengthen this conviction. 
The testator’s anxiety seems to have been so great upon this 
point, that it stands forth prominently, even in other parts of 
the will unconnected with it. It is affixed as a condition pre- 
cedent to every legacy, save that embraced in the 4th item: 
That this darling object is to be first effected; and any legatee 
throwing obstructions in the way, is made to forfeit all interest 
under the will. The fact extraneous to the will of the blood re- 
lationship of a large number of these negroes to the testator, 
would remove the last particle of doubt, did any remain upon 
our mind. 

The next and more difficult question is, does the will sufli- 
ciently express the intention of the maker, to enable a Court 
to decree its execution? Or is it necessary to supply words for: 


that purpose ? 
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My brethren are not entirely clear upon this point. For 
myself, I incline strongly to the belief that it is. The whole 
testament bears upon its face evidencve of an unskilful scriven- 
er; yet, while extremely inartistic, as a whole, there are tech- 
nical terms used, which indicate, infallibly, a lawyer’s handi- 
work. The presumption is, that this will was copied from an- 
other, and that the attempt was made to modify the provisions 
of the former; that the first was the work of a skilful, the last 
of an unskilful hand. There is evidently something omitted m 
the third item, arising, probably, from the Iong enumeration of 
the negroes’ names. Still, Iam inclined to think there is 
enough left to effectuate the intention of the testator. That 
purpose we have arrived at, viz: Manumission. 

It is proper to premise, that no form of words is necessary 
to do this. There is no potent word, such as “ded” in a deed, 
or “theirs” in an estate of fee simple, at Common Law, neces- 
sary to accomplish this object. Slavery is the dominion of the 
master over the slave—the entire subjection of one person to 
the will of another. Manumission is the withdrawal or renun- 
ciation of that dominion. Whatever, therefore, indicates such 
withdrawal or renunciation, whether expressly or impliedly, ef- 
fectuates manumission. Hence, we find in every nation where 
slavery has existed, implied as well as express manumission. 
The making of a deed to a villein—the bringing of a suit or 
complaint against him, says Blackstone, manumitted him by 
implication: Because the Lord, by dealing with him as a free- 
man, thereby admitted that he ceased to be a slave. Before 
the introduction of deeds into common use, various simple but 
significant modes of express manumission were adopted by the 
various countries holding slaves, each of them indicating the 
withdrawal of dominion by the masters 

In the case of Bryan vs. Walton, (ht Ga. R. 185,) I had 
occasion to refer to'some of the modes in common use among 
the Romans. One method among the Germans was termed 
manumission per quartuor viis; and consisted simply in lead- 
ing the slave to a place where two roads crossed; and in a set 


VOL. xvI-64 
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phrase, giving him the liberty of choosing his own route. (Sce 
Heineccit Opera, Tom. 6, p. 20 to 25 inelusive, and Potgies- 
serus De Statu. Suvorum, 490, for the numerous modes which 
were practised for manumitting slaves.) 

Are there not words, then, in this will, indicating the desire 
of the testator, to renounce his dominion over these slaves? 
After naming them he adds—“ on account of the faithful ser- 
vices of my body servant, William, (the husband of Peggy,) I 
will and desire his emancipation or. freedom, with the future 
issue and increase of all the females mentioned in this item of 
my will. If it is incompatible with the humanity, &c. of the 
authorities of the State of Georgia, I direct my qualified execu- 
tors to send the said slaves out of the State of Georgia, to such 
place as they may select,” &c. 

Who are the said slaves? We are told, that by the rules 
of strict grammatical construction, these words refer ‘to their 
immediate antecedents, viz: William and the future issue. 
And we have remarked, that that antecedent has not the pro- 
per requisites to satisfy the plural, “slaves”. William is a sin- 
gle slave. The issue are not 77 esse, and when born, are not 
slaves: because manumitted and born free. Moreover, this 
issue cannot satisfy the other description, viz: persons of dis- 
cretion, capable of selecting a destination. Besides, in carry- 
ing into effect the intention of a testator, Courts will disregard 
strict grammatical construction, and will, if necessary, trans- 
pose words or even portions of a sentence. (1 Jarman on 
Wills, 437, and authorities there cited. Cavenhoven vs. Shu- 
ler, 2 Paige, 122. 

Our opinion is, therefore, that the “said slaves” are, ex vi 
termini, all the slaves mentioned in the previous part of the 
3d item, And this opinion is confirmed by the last clause in 
this item, where the testator repeats—“‘I desire that the ‘said 
slaves’ if compelled, may select their residence out of the State 
of Georgia, and in any part of the world”. The same words 
evidently have the same meaning, when used in different pla- . 
ces in the will, and refer, obviously, to adults who are capablé 
of choosing. And William, his body servant, being the only 
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one answering to this description, except those named in the 
3d item, the necessary conclusion is, that they are embraced 
in this term. 

But if we are wrong in this would not the Court supply the 
necessary words to effectuate the intention of the testator? It 
is not denied that the Court has the authority to do so in cer- 
tain cases. It is insisted, however, in the argument, that this 
is not one of them; and anemia and satisfactory authorities 
have been adduced, to show that however fully persuaded the 
Court may be, as to the intention of the testator, words will 
never be supplied, where the will, as it stands, makes a clear 
and complete disposition of the property. 

The true rule, we apprehend, upon this subject, is laid down 
by Mr. Williams, (Treatise on Ex’rs, vol. 1, p. 299,) which is 
this: That to authorize the addition of words in a will, two 
conditions must intervene, viz: 1st. Some ambiguity or absur- 
dity, on the face of the will, ascribable to something omitted ; 
and, 2dly. Manifest and convincing proof that the omission 
was contrary to the intention of the testator. This rule in no 
wise conflicts with the plaintiff’s authorities. 

The 2d condition in the rule is answered fully, we conceive, 
and have endeavored to show, by the provisions of the will it- 
self. Is there, then, any uncertainty or absurdity on the face 
of the instrument? If the words, “said slaves”, do not refer 
to the slaves mentioned in the 3d item, how account for the 
folly of mentioning a large number of slaves, and with such 
particularity, especially as it respects the males or a portion of 
them, without object, unless to make disposition of them ? 

The name of a legatee is wanting, which makes this case 
very similar to that of the Lessee of Weltham vs. Turner, (2 
Dowl. § R. 398.) There the will was in these words: “I give 
unto H W a messuage or tenement, now.in the possession of 
W. . Item. I give further unto my nephew, H W, half part 
of my garden and £100 stock in the 4 per cent. Bank annui- 
ties. I give, further, my said stables, cow-house and all other 
out-houses in the said yard—umy sister M W tv have the in- 
terest and profits during her life’. The Court supplied the 
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words, “‘to him” in the last clause. For numerous other cases 
to this point, see 1 Jarman on Wills, ch. XVI. 

Again, the 3d item says: “If it is incompatible with the hu- 
manity, &c. of the authorities of the State of Georgia, I direct,” 
&c. If what is incompatible? The sentence is unquestiona- 
bly unfinished. It is meaningless, as it now stands. After 
“the State of Georgia’, insert the words, to free the said or 
above named slaves, and you give sense and completeness to 
the passage. I venture the prediction, that if the original of 
this testament is ever found, or the notes of instruction by 
which it was written, these or similar words will be found in it, 
at this place. : 

So that, were it necéssary so to decide, we would supply the 
proper words, rather than that the will of the testator should 
miscarry. 

Another view of the 8d item has occurred to us. Admitting 
the testator’s intention to manumit, in Georgia, was limited to 
William and the future issue of the females. In the event of 
this design being incompatible with the humanity, &c. of the 
authorities of the State, then all of the said slaves are to be 
sent out of the State; or in other words, as if he should have 
said, “I manumit William and the future issue of the females, 
and wish the others to remain slaves, if William and the issue 
can remain in this State, convenient to the others. But if 
this cannot be done, then I desire all of them to be sent to- 
gether, to some foreign State, to be selected by them”. 

This construction is equally liberal with that contended for 
by the plaintiffs, and to my mind, much more plausible ; still, 
candor constrains me to say, that my opinion is, that it was 
the intention of the testator to manumit ad/ the slaves included 
in the 3d item, in any event. 

We have been strongly urged in construing this will, to lean 
to that interpretation most unfavorable to manumission, on the 
ground that the favor shown to liberty by the Common Law, 
(1 Coke Litt. 124, 6) or as Fortescue hath it, Anglie jura in 
omni casu libertati dant favorem, does not apply to negroes in 
Georgia—the granting of freedom being against the express 
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provisions of our Statutes, and opposed to the public policy of 
our laws. 

This point is entitled to grave consideration. 

By the Constitution of the United States, Congress were 
prohibited from preventing the importation of slaves into this 
country, prior to the year 1808, and that the people of the 
South, at the time of the adoption of the Federal Constitution, 
may have considered not only the retention, but the increase 
of their slave population, to be all-important to the interest 
and welfare of their States, may be legitimately inferred from 
this express reservation in the Constitution ; yet, anticipating 
by ten years any action by the General Government, the peo- 
ple of Georgia forbade, by their Constitution and Laws in 1798, 
the further importation of slaves into this State, from Africa or 
any other foreign place, as well as from ny other State in the 
United States. 

The preamble to the Act of January, 1798, passed some four 
months before the adoption of the Constitution of that year, 
recites, that “whereas a practice hath hitherto prevailed of im- 
porting great numbers of slaves into this State for sale, from 
Africa and elsewhere, which is not consistent with the princi- 
ples of benevolence and humanity, or consonant with the true 
interest and prosperity of the State,” &. And it proceeds to 
prohibit their further importation after'six months, from all 
foreign places, under the penalty of one thousand dollars for 
every negro imported, and from any other State in the Umi- 
ted States, after three months, under the penalty of five hun- 
dred dollars. ( Watkins’ Digest, 673-4.) The Constitution 
adopted on the 30th of May thereafter, declares that there 
shall be no future importation of slaves into this State, from 
Africa or any foreign place, after the first day of October 
next ensuing. (Art. IV. §11, Cobb’s Digest, 1125.) 

And this provision in our O: ganic Law, remains unrepealed 
to this day. 

The Act of 1801, (Prince, T8T) passed a few years after- 
wards, was to prescribe the mode of manumitting slaves in this 
State. Section 1st enacts, that this can only be done by the 
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Legislature. Section.2d provides a penalty of $200 for the 
offence of setting free any slave in any other manner, and fur- 
ther declares, that-any slave so manumitted, contrary to the 
Act, shall still be a slave to all intents and purposes. Section 
3d makes it unlawful for the Clerk of the Superior, Court, or 
any other officer, to record any deed of manumission, or any 
other paper having for its object the setting free of any slave, 
and annexes a forfeiture of $100 for this offence. 

And thus the law stood, up to 1818, when the Legislature 
passed a supplementary Act, more effectually to enforce the 
Act of 1801. (Prince, 794.) 

The preamble to this Act recites, that “whereas the princi- 
ples of sound policy, considered in reference to the free citi- 
zens of this State, and the exercise of humanity toward the 
slave population within the same, imperiously require that the 
number of free persons of color within this State, should not 
be increased by manumission, or by the admission of such per- 
sons from other States to reside therein; and whereas. divers 
persons of color, who are slaves by the laws of this State, hay- 
ing never been, manumitted in conformity to the laws of the 
same, are nevertheless.in the full exercise and enjoyment of 
all the rights and privileges of free persons of color, without 
being subject to the duties and obligations incident to such per- 
sons, thereby constituting a class of people equally dangerous 
to the safety of the free citizens of this State, and destructive 
of the comfort and happiness of the slave population thereof, 
which it is the duty of this Legislature, by all just and lawful 
means, to suppress.” 

Section 1st directs, that the Act of 1801 should be site 
enforced, and increases the penalties therein provided. Un- 
der the 3d section of the Act of 1801, forbidding any deed or 
other paper to be recorded, which had for its object the manu- 
mission. of slaves, the Courts of this State held, that the whole 
instrument was null and void. Section 2d of the Act of 1818, 
declares that the said 3d section of the Act of 1801, should be 
construed to extend to inhibit the recording only of so much of 
any instrument as shall relate to manumission. 


a 
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_ Section 3d forbids free persons of color from coming into 
this State (seamen excepted. There are subsequent Statutes, 
regulating this subject) on pain of $100, and on failure to pay, 
to be sold into slavery. Section 4th enacts, that every will, 
deed, whether by way of trust or otherwise, contract, agree- 
ment orstipulation, or other instrument, in writing or by parol, 
made and executed for the purpose of effecting or endeavoring 
to effect the manumission of any slave, either directly or by 
conferring or attempting to confer freedom on such slave, indi- 
rectly or ‘virtually, by allowing and securing, or attempting to 
allow and secure to such slave, the right or : peivilige of work- 
ing for himself, free from the control of the master or owner, 
or of enjoymg the profits of their labor and skill, the same are 
declared to be utterly null and void; and the person making, 
or concerned in attempting to give effect to the same, whether 
by accepting the trust or in any other manner whatever, shall 
be liable to a fine, not exceeding one thousand dollars; and 
every slave thus attempted to be set free, is liable to be arrest- 
ed and sold at public outcry. 

The remaining sections of this Act, prescribe certain duties 
to be performed and observed, by free persons of color; and 
upon failure to comply, subjecting them to seizure and sale 
into perpetual servitude; except section 10th, which makes it 
the duty of all Courts and Judges to construe the Act and 
carry the same into opetation, according to‘the spirit, true in- 
tent and meaning thereof, as set forth in the preamble. 

In 1824 an Act was passed, repealing all laws and parts of 
laws, which atithorized the selling of me persons of color into 
slavery. (Pvince, 800.) 

The preamble to the Act of 1829, recites that, “ whereas it 
frequently happens that the citizens of this State decline a per- 
manent guardianship of free persons of color, by which the 
ends of justice are prevented.” And the Act makes provision 
that free persons of color may appear, by the aid of a next 
friend; and further, to facilitate the same object, it authorizes 
guardians of free persons of color to resign their appointment 
at anytime. (Prince, 802.) 
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The preamble to the Act of 1835 (Prince 809) more effectu- 
ally to protect free persons of color, and which is re-enacted 
in.totidem verbis, by the Act of 1837, (Cobb 1011) states that 
“free persons of color are liable to be taken and held fraudu- 
lently and illegally in a state of slavery, by wicked white men, 
and to be secretly removed, whenever an effort may be made to 
redress their grievances ; and that due inquiries cannot be had 
into the circumstances of their detention, and their right to 
freedom, for remedy whereof,”’ &c. 

The foregoing analysis will suffice ty indicate, I might say 
vindicate, the temper and tone of our legislation in reference 
to slavery. And notwithstanding the persevering efforts which 
have been made by the fanatics of the North to jeopard the 
safety of our people—rob them of their property—desecrate 
and disregard their constitutional rights, and violate and har- 
rass their domestic peace, it is truly gratifying to contemplate 
the justice, wisdom and moderation of our Legislature, respect- 
ing slaves and free persons of color. All the cruel attempts 
of these infuriated incendiaries have, hitherto, utterly failed to 
influence our people to forget their duty to themselves and this 
dependent race. Every Act upon our Statute Book, in refer- 
ence to them, is replete, upon its face, with undeniable proof 
of that dispassionate deliberation which is the true characteris- 
tic of a great and magnanimous people. Humanity to our 
slaves and free persons of color, and a just regard to their 
rights and welfare, have never, in a single instance, been over- 
logked or unheeded. 

The Constitution of 1798, whether wisely or not, established 
the fact, that the people of Georgia repudiated the policy of 
the further importation of slaves from abroad. ‘Their views, 
as it respects their introduction from other slave States of the 
Union, have been more vacillating. We havealready seen that 
as early as January, 1798, the Legislature passed a stringent 
prohibitory Act upon this subject. And it is worthy of notice, 
as explanatory of the spirit of the times, that the Grand Jury 
of Wilkes County, at the November Term preceding the pas- 
sage of this Law, as appears from the minutes of the Court, 
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with Elijah Clark as their foreman, made a strong present- 
ment in favor of the measure, as will appear by the following 
extract: 

“We present as a grievance of the most alarming nature, 
the importation of negroes into this State, whether by land or 
sea, for the purpose of exposing them to sale, inasmuch as we 
conceive it to be greatly injurious to the welfare of the inhabi- 
tants thereof, and highly repugnant to the principles of a free 
Government—and do earnestly recommend it to the next Le- 
gislature to prohibit the same”’. 

By the Penal Codes, both of 1816 and 1817, the introduc- 
tion of slaves into the State, “either by land or water,” was 
made highly penal, (Lamar’s Digest, 608, 650,) unless brought 
by settlers. The Act of 1824 repealed the Act of 1817; the 
Act of 1829 revived the prohibitory Act of 1817. In 1841, it 
was again repealed; and in 1842, againrevived: In 1849-’50, 
it was again repealed and all offenders relieved from prior 
transgressions. And in January, 1852, the preceding Act was 
again repealed, and the prohibitory law amended and revived. 
And thus, after travelling in a circle for the last half century, 
we have returned to the point from which we started. And 
there this subject, for the present, rests, having settled nothing 
permanently respecting it. 

While public opinion has never wavered in this State, for the 
past fifty years, so far as domestic manumission was concerned, 
the same steadfastness of purpose has not been manifested, as 
to extra-territorial and foreign colonization. The policy of 
transporting our free blacks to Liberia, received at its com- 
mencement in 1816, the sanction and approbation of our great- 
est and bestmen. The Honorable William H. Crawford was, 
I believe, one of the Vice Presidents elected at the organiza- 
tion of the American Society. And Mr. Justice Wayne, of 
the Supreme Court Bench, and others of our most distinguished 
citizens, continue still to give it their countenance and support. 

In 1817, by an Act yet in force, the Governor was directed 
to deliver to the Colonization Society Africans illegally i a 


VOL. xv1-65 














EE 





514 SUPREME COURT OF GEORGIA. 





Cleland et al. vs. Waters et al. executors, &c. 





ed into this State, and “to aid in premoting the benevolent 
views of said society, in such manner as he may deem expe- 
dient”. (Cobb's Digest, 989.) By resolution again in 1820, 
certain Africans, illegally imported, were offered to this society. 
(See Res. of 1820, vol. IV. p 5, of Resolutions.) 

In 1824, a resolution from the State of Ohio, on the subject 
of the abolition of slavery, having been laid, by the Governor,. 
before the Legislature, and the report which was adopted there- 
on, after expressing regret “at this unnecessary interference 
on the part of a sister State,” concludes with this sentence :: 
“Georgia claims the right, with her southern sisters, whose sit- 
uation, in this regard, is similar, of moving this question when 
an enlarged system of benevolent and philanthropic exertions,. 
in consistency with her rights and interest, shall render it prac- 
ticable”’. Is it not apparent, that up to this period, the true 
character of the institution of slavery had not been fully un- 
derstood and appreciated at the South; and that she looked to 
emancipation, in some undefined mode, in the uncertain future, 
as the only cure for the supposed evil? Thanks to the blind 
zealots of the North, for their unwarrantable interference with 
this institution. It has roused the public mind to a thorough 
investigation of the subject. The result is, asettled conviction 
that it was wisely ordained by a forecast high as heaven above 
man’s, for the good of both races, and a calm and fixed deter- 
mination to preserve and defend it, at any and all hazards. 

Governor Troup, ever zealous for the honor and safety of 
the State—the purest of patriots and the most incorruptible of 
men, brought this subject prominently before the Legislature, 
at its extra Session in 1825. He urged them to “temporize- 
no longer; that one national movement for its overthrow, un- 
resisted, all would be lost; that like the Greeks and Romans, 
the moment we ceased to be masters we should become slaves; 
that the institution constituted our moral and political strength ; 
that if slavery were abolished, we should stand stripped and 
desolate under a fervid sun and upon a generous soil, a mock- 
ery to ourselves, and the very contrast of what, with a little 
firmness and foresight, we might have been. And while it was 
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not too late, he entreated the South to step forth, and “having 
exhausted the argument, to stand by their arms’’. 

But this heroic champion of the South, and staunch defend- 
er of Constitutional Union, was in advance of his age. The 
fervid appeal was responded to by aspecial committee, to whom 
this portion of the message was referred, in the same tone of 
haughty defiance in which the communication was written. 
And both documents being denounced by the press, and politi- 
cians, and people of the times, as treasonable to the Union, 
were suffered to sleep the sleep of death. 

In 1827, the question as to the right and propriety of the 
Congress of the United States appropriating money from the 
public Treasury, in aid of the Colonization Society, was fully 
discussed by the Legislature ; and it resulted in the adoption, 
by that body, of a very able report and resolutions, condem- 
natory of the project. The General Assembly, speaking in 
behalf of the people of Georgia, say, “ They know and strong- 
ly feel the advantages of the Federal Union; as members of 
that Union, they are proud of its greatness; a8 children born 
under that Union, they will ever defend it from foes internal 
as well as external: but they cannot and will not, even in pres- 
ervation of that union, permit their rights to be assailed; they 
will not permit their property to be rendered worthless; they 
will not permit their wives and their children to be driven as 
wanderers into strange lands; they will not permit their coun- 
try to be made waste and desolate by those who come among 
us, under the cloak of a time-serving and hypocritical beneve- 
lence.” | 

“ At the first establishment of the Colonization Society, 
whatever may have been intended or avowed as its object, your 
committee believe that they can say with truth, that the gene- 
ral impression in the Southern States as to that object was, 
that it was limited to the removal, beyond the United States, of 
the then free people of color and their descendants, and none 
others. Under this impression, it at once received the sanc- 
tion and the countenance of many of the humane, the wise and 
patriotic among us. Auxiliary societies were formed in our 
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own State, and the members—the influence and the resources 
of the society—were daily increased. It is now ascertained 
that this impression was false; and its officers and your com- 
mittee believe the society, itself, now boldly and fearlessly 
avow that.its object is and ever has been, to remove the whole 
colored population of the Union to another land: and.to effect 
this object—so wild, fanatical and destructive in itself—they 
ask that the general fund; to which the slave-holding States 
have so largely contributed, should be appropriated for a pur- 
pose so especially ruinous to the prosperity, importance and 
political strength of the Southern States.” (Dawson’s Compi- 
lation, p. 84 of the Resolutions.) 

Andggain, in 1828, the Legislature having under wie 
ration resolutions from the States of South Carolina and Ohio, 
which latter State has, for the want of employment at home at 
sundry times, manifested a very tender concern for ours, say, 
“‘ These States must view with jealousy and distrust all associ- 
ations, having for their object the abolition of slavery. The 
principles propagated by the enthusiastic devotees of this pro- 
ject, are calculated to have the most pernicious effects: exci- 
ting false hopes of liberty; producing discontent and dissatis- 
faction in the mind of the otherwise happy and contented 
slave, and a restlessness for emancipation, when the actual 
state of things forbids the possibility of it at present. The 
Colonization Society is considered, by your committee, as one 
of a dangerous character in this respect. Its schemes of colo- 
nization are vain and visionary. Its professed objects never 
can be accomplished. They are wholly impracticable.. This 
institution, therefore, should not, in the opinion of your com- 
mittee, receive the support, countenance or patronage of Con- 
gress. . And not being a matter of national interest, the Gov- 
ernment has no right to take it under its protection, or make 
appropriations for its support.” (Dawson’s Compilation, p. 
116 of the Resolutions.) 

So much for our legislation upon this subject. The matter 
has undergone judicial investigation before the Courts of this 
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James A. Bradley, by his will, among other things, directed 
that if any of his slaves should desire to go to the African Col- 
ony they should be permitted to do so; and their expenses to 
the port of embarkation should be paid. A bill was filed by 
Reuben Jordan, the executor, to which the heirs and distribu- 
tees were. made. parties, asking the direction of the Court as to 
the execution of the will. In opposition to this emancipation 
clause, the Act of 1818 and the preceding. Acts were relied on, 
declaring, in substance, as we have seen, that any will or other 
instrument. intended to give freedom to slaves, should be null 
and void. But Judge Crawford held, that the will.was not ob- 
noxious to these Statutes, nor inconsistent with the policy of 
our laws. And this decision, if I am correctly informed, was 
unanimously affirmed by the Judges in Convention—a bench 
composed of men, who, in the prophetic, but quaint language 
of Fuller, in speaking of Lord Coke, will be memorable “while 
fame has a trumpet left her or any breath to blow therein.” 

In delivering the opinion in that case, the Court say (Dud- 
ley, 170): “ The Act of 1818 and those which preceded, were 
intended to prevent the emancipation of people of color in this 
State, where their presence could not fail to be injurious to the 
slave population. This is the evil intended to be prevented; 
and it is to guard against.this evil, that the provisions of the 
said Statute and those which preceded it were enacted. This 
will does not contemplate that the slaves emancipated by it 
will remain in the State, to the annoyance and injury of the 
owners of slaves. It, therefore, does not come within the rea- 
son of the law. Itis not calculated to produce the mischief 
intended to be guarded against by the Legislature of the State 
upon this subject. The policy of our legislation, since 1798, 
has certainly been unfavorable to the increage of the number 
of slaves in this State. The Constitution of that date roundly 
prohibits the importation of slaves into this State, from Africa 
or other foreign places, after the first day of October of that 
year.” 

“Upon the best consideration which the Court has been 
able to bestow on this case, it is of the opinion that neither 
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the letter nor intention of the several statutes of this State are 
in opposition to the provisions of the will of James A. Brad- 
ley, deceased, in regard to. his slaves. The preamble to the 
Act of 1818 shows, conclusively, the nature of the evil intended 
to be remedied by that Act; and that evil will not be produ- 
ced or increased by the execution of this will, in accordance 
with the obvious intentions of the testator. Neither the laws 
nor the settled policy of the State interpost any obstacle to its 
execution in relation to the slaves.” 

And let it be borne in mind, that it was made the duty of all 
Courts and Judges, before whom any proceedings may be had 
under the Act of 1818, “so to construe the several provisions 
thereof, as to carry the same into full and complete operation, 
according to the true spirit, intent and meaning thereof, as de- 
clared in the preamble of the same.” 

This point again came before Judge CHARLTON of the Eastern 
District, and was ruled the same way, although, at that time, he 
had not, it seems from a note appended to the report of the 
case, seen the decision in Dudley. There.is a remarkable re- 
semblance between the emancipation clauses in that will and 
this. It is not unlikely that the Judge in the one case was the 
draftsman in the other. The will of John Dugger, Jr. con- 
tained (amongst others) a clause in the following words: “ It 
is my will and desire, should it please God to remove me at 
this time, that my negro woman, Antoinette and her two chil- 
dren, together with my negro man Jack, should be emancipa- 
ted and set free, if it can be done in ary manner, either by the 
Legislature or otherwise; and if it cannot be accomplished, 
then I direct my executors hereinafter named, to send them 
where it can be done out of the State.”” Kaser vs. Marlow et 
al. (R.M. Chariton’s R. 542.) 

The Court says: “I do not acquiesce in the dieuiioe of the 
Honorable ‘the Court of Ordinary, in causing the whole of the 
clause relating to these slaves to be expunged from the will. 
It is a cardinal rule in the construction of wills, that the inter- 
pretation should be favorable and as near the mind and intent 
of the party, as the rules of law will admit. So it is, if the 
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words will bear two senses, one agreeable to and another against 
law, that sense shall be preferred which is most agreeable there- 
to. Taking these rules.for our guides, we might make this 
will perfectly legal and operative, in regard to these slaves, by 
expunging the word “either” and “or otherwise’ —(and it is 
only the illegal part that ought not to be recorded)—and then 
it will read thus: “It is my will and desire, should it please 
God to remove me at this time, that my negro woman Antoi- 
nette, and her two children, together with my negro man Jack, 
should be emancipated and set free, if it can be done in any 
manner by the Legislature; and if it cannot be accomplished, 
then I direct my executors hereinafter named, to send them 
where it can be done out of the State.” Is there any thing 
illegal in this? Would such a will come in conflict with the 
policy of our Statutes upon the subject? John Dugger might, 
in his life-time, have applied to the Legislature to manumit 
these slaves, without incurring any penalty. And may he not 
ask his legal representative to make the same application after 
his death? At any rate, if the rights of creditors do not in- 
tervene, (and the executors have not shown such rights to exist) 
an individual has assuredly the power to send his slaves out of 
the State for any purpose, although he might not be permitted 
to bring them back. Can he not ask, by his last will and tes- 
tament, that this should be done by those to whom he has en- 
trusted his property, and who are sworn to obey his instructions ? 

“The intent of the Statutes is expressed in the preamble to 
the Act of 19th December, 1818. (Prince’s Digest (old) 465, 
(new) 795.) The object of the Statute’s relating to manumis- 
sion, was to prevent a horde of free persons of color from rava- 
ging the morals and corrupting the feelings of our slaves. 
Experience has taught our legislators that such a class, lazy, 
mischievous and corrupt, without any master to urge them to 
exertion, and scarcely any motive to make it, was an extremely 
dangerous example to our naturally indolent slaves. They, 
therefore, declared that such a class should not be increased 
by manumission (save by consent of the Legislature) or by the 
admission of such persons from other States to reside therein. 
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The Legislature, then, is the proper tribunal (if I may use that 
term) to determine whether the case presented, is one in which 
none of these dangers exist—one for which reason and human- \ 
ity plead. To them, the executors, in the discharge of one of 
the most solemn of all duties; the performance of the dying in- 
junctions of their friend, should make the application, and if it 
should be refused, then they should fulfil the alternative com- 
mand of their testator, by sending these slaves out of the 
State.” | 

When this question came incidentally before this Court, in 
Vance'vs. Crawford, (4 Ga. R. 460) it was no longer viewed’ 
as an open question. The adjudications referred to, especially 
the former, had obtained general notoriety. It was made at 
the seat of Government, during the session of the General As- 
sembly, and if I remember right, was published in the newspa- 
pers of the day. It had, when this Court was first organized, 
: been looked to as the settled construction of the law, for fifteen 
years, and no attempt had been made by the Legislature to dis- 
turb it, or if made, was unsuccessful. ‘This Court did not feel 
at liberty, therefore, to interfere with a judgment thus solemn- 
Iy and authoritatively pronounced, and so long acquiesced in. 
And having, heretofore, in Bryant vs. Walton, (14 Ga. R. 
185) expressed my views pretty fully upon this subject, I am 
content to leave it, with this rapid retrospect at the past action 
of the State concerning the matter, both legislative and judi- 
cial. Whatever change is'‘made, zf any, should be by the law- 
making, rather than by the law-administering department of 
the government. 

It was said of Chief Justice Bridgman, while at the bar, that 
“he always argued like a dawyer and a gentleman.” I can- 
not, in conclusion, in justice to my own feelings, forbear to» 
apply this highest of all professional commendation, to the dis-- 
tinguished Counsel who have conducted this cause. 











Note.—Judge LumMpPxK1y, although present at the discussion, 
3 consultation and decision of this case, was not present when: 
the judgment of the Court was pronounced. It fell to his lot,. 
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however, to write out'the opinion. Itis due to Judge BENNING 
to state, that ‘he took"occasion to say’ that he did not consider 
himself committed as to thé construction put upon the Acts of 
1801 and _— oreo. mantmission. —ReEporter. 
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No..54.——Dor ew dem. WitttaM Henpekson, plaintiff in 
error, vs. Roz and WILLIAM ™ sasarrmier and — ‘de- 
fendants. 


[1.] To make a certificate from the Executive Departmeyt admissible in evi- 
dence, it is not necessary that the certificate should give a copy-of that to 
which it relates. It is sufficient that it gives, substantially, the, contents, 
‘or a’patt of the conténts, ofthe ‘thing to which it relates. 


[2.] A grant is madé to Elias’ ‘Nitks. “Evidence going to show that the 
grantee is sometimes knowf as Elias Nicks and sorhetimés as Bli Nicks, is 
not such evidence ag varies ox contradicts the grant. 


[3.] The Court or Jury may compare’two documents together; when praper- 
ly in evidence, and from that comparison, fgrm a judgment upon the gen- 
 uineness of the handw riting, or the identity of the writers. 


Bjectment, fn’ Whitfield Superior Court. Tried before 
Judge Joun H. Lumpkin, ‘April Tertn, 1854. | 


The plaintiff in this cause introduced a deed, dated August 
5th, 1839, from EUi Nicks to himself, for the land in dispute ; 
and a grant from the State to Hlias Nicks, of Walden’s district, 
Pulaski County, for the same lot, dated May the 10th, 1841, 
recorded 23d January, 1840. The land was drawn in the Cher- 
okee Land Lottery. 

The plaintiff then offered in evidence a certificate from the 
Secretary of the Executive Department, under the seal of that 
department, to the effect that he had examined the lists for 
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draws in said lottery, returned from Pulaski County ; and that 
he found the name of Elias Nicks of Walden’s District entered 
for two draws ; and the name of Miles Nicks of McDaniel’s 
District, for one draw, and that no other person, by the name 
of Nicks, was entered on said lists from that county. 

This evidence was objected to, and was ruled out by the 
Court; which is excepted to by the plaintiff. 

The plaintiff then offered the testimony of Adon Scarbo- 
rough, James Holland, and John Holland, taken by interroga- 
tories, which was to the effect, that the witnesses were acquaint- 
ed with Walden’s District in Pulaski County, at the time when 
the draws for the Cherokee Lottery were given in; that they 
knew 2 man in the District named Ek Nicks, but none named 
Elias Nicks; that Eli Nicks claimed to be the drawer of the 
lot in question ; that they never knew him to spell his name 
Elias, nor to assume any other name than Eli; and that it was 
common for persons to give in for draws in other counties than 
where they lived, but it was common for them, in that case, to 
state the county and district where they lived. 

To this testimony, defendants’ Counsel objected, on the 
ground that it attacked the grant; which could only be done 
by a proceeding instituted for that purpose. The objection 
was sustained by the Court, and the testimony excluded ; to 
which plaintiff excepted. 

Plaintiff then proved, that in 1847, he had commenced build- 
ing a house on the lot; that going there one morning, he found 
Morris, one of the defendants, in the house, with several others; 
that Morris refused to let him have possession—claimed the 
land as his own, and. offered to compare titles. 

Plaintiff then proved by William P. Hackney, that he (Hack- 
ney) went on the lot as tenant of Morris, in 1846. 

Here the plaintiff closed. 

Defendant introduced a deed for the lot, from Elias Nicks 
(describing himself as of Dale County, Ala. but formerly of 
Walden’s District, Pulaski Co. Geo.) to Absalom Holcombe, 
dated 16th May, 1841, and recorded 8th Oct. 1842. 

Defendant traced title from Holcombe to himself, and closed. 


0 
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Plaintiff requested the Court to charge the Jury, that if they 
were satisfied that the same person executed the two deeds to 
plaintiff and to Holcombe, that the oldest deed (being recorded 
in time) passed the title to the first purchaser. 

Which charge the Court refused to give, but charged -the 
Jury, that they had no right to compare the signatures of the 
deed to Henderson, .with that to Holcombe, for the purpose of 
determining whether the same person made both deeds, because 
that would be indirectly attacking the grant, which the Const 
had held could not be done eollaterally. 

The Court further charged, that if Hackney was in posses- 
sion under Morris, in 1844, and continued in possession in 1847, 
then Henderson, in 1847, was a trespasser, and could not ré- 
cover on the strength of a possession thus taken; that in no 
event could the plaintiff recover against one in possession, and 
not a trespasser, when paramount title was shown in another ; 
and that, if there was a grant to Elias Nicks,. that did show 
paramount title out of the plaintiff; and further, that the Court 
had refused to permit the plaintiff to show that Eli and Elias 
Nicks were one and the same person, and the Jury could not 
presume nor infer it. To which charges the plaintiff excepted. 

The Jury found for defendants, and plaintiff assigns error 
on the various rulings of the Court, as excepted to. 


SHACKELFORD, HANSELL, Martin & Worrorp, for plaintiff 
in error. 


T. R. Moorr, Akin, UNDERWOOD, for defendant. 
By the Court.—Bennina, J. delivering the opinion. 


The deed to Henderson, the plaintiff below, having been 
made by Eli Nicks, and the grant from the State having been 
made to Elias Nicks, it was important to Henderson to show 
that Hii Nicks and Elias Nicks were the same person. 

To show this, any thing going to show how many Elias 
Nickses or Eli Nickses there were in the district of the residence 
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of the drawer, at the time of the giving in for draws, would be 
pertinent evidence.. And how many there were of these, the 
eertificate from the Executive Department would go to show. 

That certificate; therefore, was relevant. . 

Was:it also legal evidence? The Court below sejeetl i it, 
but on what: ground, does not appear. The ground taken be- 
fere this Court, for sustaining the rejectign of it, was thit the 
certificate does “‘not purport to eontain a copy of any ‘reeord 
doeument or paper of file’; and the Act of 1819, (Prin. Dig. 
215,) was cited in support of this ground. That Act, itis true, 
does not authorize the use of such a certificate, as evidence. 
But there is another and a later Act which does—the Act of 
1830. (Prin. Dig. 220.) 

This Act makes .the certificate of any publit officer, under 

his hand and seal of office, if one is attached thereto, either. of 
this State or any county thereof, in relation to any matter or 
thing pertaining to their respective offices, or which, by pre- 
sumption of law, properly pertains thereto, admissible as evi- 
denée, before any Court of Law or Equity in this State. This 
is the Act, and this does not. say that the certificate to be ad- 
missible, must -give a copy of something. It is to be adnissi- 
ble, if it relates to “‘any matter or thing”’ pertaining to the office 
of him who gives it. And 4 eertificate may relate to a 
matter or thing, without giving a copy of it. If it states that 
such and such are the contents of the thing, and such and:such 
are not, it relates to the thing. And this is what this certifi- 
cate does. It certifies that certain names of the Nickses ap- 
pear on the list of drawers of land, for a particular district and 
that no other names of the Nickses do. Instead of giving, by 
copy, the whole contents of the list, it gives, substantially, what 
is part of the contents of the list; and it certifies that the part 
| given is all-that the list contains of the kind given. 
This list was a thing which pertained to the Executive Ojfice. 
| {1.] The certificate, therefore, was legal, and being also 
| relevant, it was admissible in evidence. The Court, therefore, 
erred in. rejecting it. 

[2.] The interrogatories vtienel by the plaintiff, and rejected by 
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the Court, were such, that if they had been admitted to the 
Jury, the Jury might, perhaps, have inferred from them, that 
the Eli Nicks of the plaintiffs deed, and the- Elias Nicks of 
the grant, were one and the same person; and that that person 
sometimes passed by the name of Eli, sometimes by the name 
of Elias. And such an inference, if made, would not be in con- 
tradiction to or in variance of the grant. A grant is made to 
@ person, not toa name. (11 Ga. 282.) 

These interrogatories, therefore, were admissible for the pur- 
pose of showing that the Eli Nicks of the plaintiff’s deed, and 
the Elias Nicks of the grant, were one and the same person— 
a person who was known by the one name, as well as by the 
other: but they were not admissible, for the purpose of show- 
ing that the true drawer was a man named Eli Nicks; and 
that by mistake, the grant was issued to another man named 
Elias Nicks. 

The Court, therefore, should have admitted them. 

[8.] The Court or Jury may comparé two documents, togeth- 
er, when properly in evidence, and from that comparison, form 
a judgment upon the genuineness of the hand-writing, or the 
identity of the writer. (Phil. Ev. note 915. 1 Green. 
Ev. §578.) 

~The Court should have told the Jury, therefore, that they 
might compare the signatures of the two deeds, one signed Eli 
Nicks, the other Elias Nicks, to see whether the signatures 
were both made by the same person, for these deeds were pro- 
perly in evidence; and if made by the same person, the older 
ought to have prevailed. 

The decision of these questions makes it unnecessary to de- 
cide the others. 

There ought to be a new trial. , 
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No. 55.—S1pNEY Horsnaw, plaintiff in error, vs. THE LESSEE 
of WiLL1AM Cook, defendant in error. 


[1.] The mere absence of his Counsel, with the title papers of a defendant, is 
not a sufficient ground for a continuance. 


Ejectment in Union Superior Court. Tried before Judge 
Irwin, April Term, 1854, 


Horshaw, the defendant below, moved a continuance in this 
case, on the ground that A. J. Hansell, Esq. was employed for 
the defence, and had in his possession the title papers for the 
lot of land in dispute, under which defendant held, showing title 
out of the lessors of the plaintiff; and that he had promised to 
attend the Court with the papers, without Providential hind- 
rance; that he did not attend the Court regularly but frequent- 
ly; and the cause of his absence was not known. W. H. Stan- 
sell, of Counsel for defendant, farther stated, in his place, that 
he conversed with General Hansell a short time previous to the: 
Court, and that he had spoken of certainly attending the Court. 

The Court over-ruled the motion, and this decision is assign- 


ed as error. 


MILNER, for plaintiff in error. 
J. W. H. Unperwoop, for defendant. 


By the Court——Starnes J. delivering the opinion. 


This Court has decided, and upon sound principles, that the 
mere absence of Counsel is not a sufficient ground for the con- 
tinuance of a cause. See Allen vs. the State, (11 Ga. R. 85) 
and the cases there cited. It has recognized the absence of 
the leading Counsel from Providential cause, as sufficient to 
authorize a continuance; but nothing short of this. It does 
not appear that Gereral Hansell was even the leading Counsel 
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in this cause; and it is to be presumed he was not, or it would 
have been shown; nor does the cause of his absence appear. 

The fact that he had defendant's title papers with him, can- 
not help the showing. The law required the defendant to have. 
these papers at Court, that he might be in readiness for trial. 
It was at his own risk, therefore, and manifested a want of 
proper diligence, when he permitted another, especially one 
who was not his leading Counsel, to keep them in his possession, 
and away from Court. 

Let the judgment be affirmed. 





No. 56.—SArau A. Tuompson and others, plaintiffs in error, 
vs. JOSEPH P. McCuLtocu, defendant in error. 


[1.] A bill cannot be sustained, which seeks to charge the defendant, as ad- 
ministrator—at the same time denying that he i$ such; leave will be grant- 
ed to the complainants, however, to amend, by niin out that portion of 
the bill which controverts the validity of the trustee’s appointment. 


In Equity, in Walker Superior Court. Decision by Judge 
Joun H. Lumpkin, May Term, 1854. 


Sarah A. Thompson and others, the distributees and heirs at 
law of William Thompson, deceased, filed their bill against 
Joseph P. McCulloch, as administrator on the estate of Wil- 
liam Thompson, alleging that he had, through a third person, 
purchased valuable real estate at his own sale, for a small price, 
and praying to set aside the sale, and for a general account. 

After answer, complainants amended their bill, alleging 
that the defendant never was legally appointed administrator 
on said estate, and setting forth the order of his appointment, 
and showing that the requisites of the ‘Statute had’ not been 
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complied with, and paging that the «ene might be de- 
clared null and void. 

To the bill as amended, defendant demurred for want of 
Equity. The Court sustained the demurrer and dismissed the 
the bill, and this decision is assigned as error. 


AKIN, for plaintiff in error. 
TripPE, for defendant in error. 
By the Court.—LUMPKIN, J. delivering the opinion. 


[1.] The bill, as amended, cannot be sustained. As at first 
framed, it made a clear case for Equity. As amended, the 
complainants, by their own showing, have a full, complete and 
adequate remedy at Law. Consequently, it is not a case of 
election; for by electing to abide by the amendment, they elect 
to go out of Court. 

The judgment below, then, must be affirmed, with leave to 
the parties to strike out the amendment and stand upon the 
original bill. Upon the doing of which, within a reasonable 
time, it is the direction of this Court that the order dismissing 
the bill be set aside, and the cause re-instated. 





No. 57.—Joun M. FREEMAN, administrator of Jas. W. Aaron, 
plaintiff in error, vs. Levisa Fuoop, defendant. 


{1.] No particular form of words is necessary to create a separate estate in 
a married woman. It is enough, if there be a clear intention to exclude 
the marital rights of the husband. Subject to this rule, the words “I give 
to my daughter V W two negroes, to-wit: Sally and Dicey, to remain in 
her possession, and for her special use and benefit during her natural life, 
and at her death, to go to her children forever, and to no other use what- 
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ever,” create a separate estate in-V W ; am when their meaning is 
aided by other features of the will. : 

[2.] Neither is any particular form of words necessary to restrain the aliena - 
tion of such an estate: but the intention must be clear. And subject to 
this rule, the words “to nd other use whatever,” explained by other wofds 
in the will, and associated in the same sentence. with the words “ to remain: 
in her possession,” &¢. operate as a restraint upon alienation. 

[{3.] Where, shortly after the marriage of the daughter of B, and when she 
and her husband were about leaving for home, B brought out a negro girl 
slave, and said, “ Here is this girl; you can take her home with you; she is 
not worth much; she will do to pick up chips; I do not give her to you 
new; but I never expect to take her back”: Held, that these words did ‘hot 
amount to.a gift of the slave, who was afterwards bequeathed to the daugh- 
ter in the will of B. 

[4.] A daughter who permits a negro slave which has been settled upon her 
by the will of her father, as her séparate property, and with restraint upon 
her power of alienation, to go into the possession of a son-in-law, is not es- 
topped from asserting her right to the same, as against the administrator 


of that son-in-law. 


Trover, in Franklin Superior Court. Tried before Judge 
Jackson, October Term, 1854. ' 


This was an action brought. by Leyisa Flood to recover a 
negro. 

The ‘plaintiff introduced in evidence, the will of her father, 
John Bellamy, who died in 1829, and whose will had nae 
regularly proven, &c. : 

The will contained several items. . 

The 1st was to his wife, of certain property, “ during her nat- 
ural life or widowhood.”’ The 2d, 3d, 4th and Sth items were 
bequests to different sons in the usual words, without ‘any: pe- 
culiar expression. The 6th was in these words: “I give my 
daughter Lucy two negroes, to-wit: a woman and one boy 
child named Berry; also one feather bed, to remain in her pos- 
session and for her special use and benefit, during her natural 
life; and at her death to go to her children, together with the 
increase of the woman forever, and by no means to be disposed 
of in any other manner whatever.” 


VoL. XvI-67 
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The 7th item was, “I give to my daughter, Patsey Brauner, 
(certain land described) also one negro woman and child now 
in her possession, named Mary, to remain in her possession and 
apecial use and benefit during her natural life, and at her death, 

to go to her children forever, and- to no other use whatever.” 

The 8th item, which is the one now in question, is as follows: 

“T giveto my daughter, Visey Westbrook, (who is Mrs. Flood, 
the present plaintiff,) two negroes, to-wit: Sally and Dicey, 
to remain in her possession, and for her special use and benefit, 
during her natural life ; and at her death, to go to her children 
forever, and to no other use whatever.” The 9th item was, “T 
give to my daughter, Elizabeth Bellamy, two negro girls, 
named Kitty and Anna, also one feather bed and furniture.” 

The remaining items were bequests to sons and grand-sons, 

and had no peculiar expressions. 

Th: plaintiff proved that the Visey Westbrook named in the 
‘8th item of the will was herself; that the negro Catherine now 
1 sued for was the child of Sally, mentioned in said item; that 
1 said Sally, about the year 1818, belonged to, and was in the 
ff possession of said John Bellamy; that about that time (his 
daughter Levisa having been married about a month to Joshua 
Westbrook, and having gone to live at their own house, but 
being on a visit to her father’s with her husband) Mr. Bellamy 
brought out the girl, and said to his daughter, as she and her 
husband were about to start home, “here is this girl; you can 
) take her home with you; she is not worth much, but may do 
HI | you some, good; she will do to pick up chips; I do not give 
Hh her to you now, but I never.expect to take her back.” 

The said negro Sally remained in the possession of West- 
brook and his wife, until his death ; and the plaintiff intermar- 
ried with John L. Flood, who is also dead; that the negro 
Catherine was in possession of plaintiff while a widow, and af- 
ter her last marriage. 

The plaintiff closed, and the defendant stated the proof 
i which he expected to make; and it was consented that the 
fli case should be withdrawn from the Jury, and the judgment of 
the Court pronounced upon the plaintiff’s proof, and that offer- 
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ed by the defendant, which was thereupon stated by Counsel 
as follows: 


That the negro woman Sally had been in possession of West- 
brook and his wife ten or twelve years before the death of old 
Mr. Bellamy; that Joshua Westbrook exercised acts of owner- 
ship over her as his own, as long as he lived; that after his 
death the plaintiff intermarried with John L. Flood; that in 
the year 1845, the girl Catherine went into the possession of 
James W. Aaron, who married a daughter of plaintiff, by her 
first husband, Westbrook ; that she went there by consent of 
the plaintiff, and remained in the possession of said Aarom du- 
ring his life, and that defendant is his administrator, and has 
had said negro in possession ever since; that said Aarom de- 
parted this life in 1850; and also, that it was at the express 
suggestion of plaintiff that said girl went into the possession of 
her son-in-law and daughter; that several other children had 
married off in the same way, and had had negroes given them 
upon their marriage, by the solicitation of the plaintiff; and he 
offered further to prove, that said plaintiff had urged the sale 
of Sally and her children to others. 


The Court held that the 8th item of the will of John Bella- 
my ereated in the plaintiff a separate estate for her life, re, 
straining the power of alienation; that the words of Mr. Bella- 
my, in placing the negro Sally in his daughter’s possession, 
reserved the right of property in himself, and constituted the 
proceeding a loan and not a gift; that Westbrook’s possession 
was Bellamy’s possession ; and all ordinary acts of ownership, 
such as working and using the negro as his own, on the part of 
Westbrook, could not set up title in him against Bellamy; that 
in order to get title by the Statute of Limitations, it would be 
necessary for defendant to show that Westbrook set up title to 
the negro, independent of the loan, and notified Bellamy 
thereof; and that the present plaintiff is not estopped by her 
consent, express or implied in her husband’s presence, to the 
arrangement by which she was dispossessed. 


To which rulings of the Court, the defendant excepted. 
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| C. PeerLes; Nasu, for plaintiff in error. 
Coss & Hutt; T. R. R. Coss, for defendant. 
By the Court.—Starnes, J. delivering the opinion. 


‘ It is unnecessary for us to consider that vexed question of 
law which was brought to our attention, and which involves the 
consideration of a married woman’s right to dispose of her sep- 
arate estate, as a feme sole, where she is not restrained by the 
instrument creating it; for in our opinion, the terms of John 
| Bellamy’s will do restrain the right of his daughter, Mrs. West- 
brook, to alienate the slave in question. 

' [1.] The first question on which it is proper for us to express 
an opinion is, whether or not the language used by the testa- 
tor, John Bellamy, in the bequest of the mother of the slave 
in controversy, created a separate estate in his daughter, the 
defendant in error. 

Pursuing rules proper for the construction of such instru- 
ments, let us examine this will of John Bellamy in its different 
| features, and gather therefrom, if it be possible, the intention 
of the testator in this respect. Such an examination will show, 

we think, that in the Ist clause of his will, he has made a pro- 

vision in favor of his wife, without any words of limitation. 

1 By the 2d, 3d, 4th, 5th, 10th, 11th, 12th, and 13th clauses, he has 

Ht | made bequests to his sons and grand-sons in like manner. In 

| the 9th, he has given property toan unmarried daughter, with- 

| out any such restriction. In the 6th, 7th, and 8th, clauses he 

has bequeathed property to three of his daughters, with limita- 

| tions and restrictions, very similar in character. These re- 

strictions are to the special use and benefit of these daughters, 

and to no other use, or to be disposed of in no other manner 
whatever. 

Now two of these three daughters, asthe record shows, were 
married; and the probability is, the other was so as the testator 
refers to her children. And as we find these restrictions im- 
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posed by the testator just where he is making provisions for 
married daughters, and no where else, the inference is a fair 
one, that he designed thereby..to give a mares estate to these 
daughters. 

Taking into consideration the fact, that no particular form 
of words is necessary to create a separate estate in a married 
woman; that it is enough if there. be a clear intention to ex- 
clude the marital rights of the husband, let us examine this be- 
quest more particularly. The language used is, “I give to my 
daughter Visey Westbrook, two negroes, to wit: Sally and 
Dicey, to remain in her possession, and for her special use and 
benefit, during her natural life; and at her death, to go to her 
children forever, and to no other use whatever’. These 
words, “for her special use and benefit, during her natural 
life,” taken in connection with the other words employed, are 
appropriate to the creation of a separate estate. It is true, 
that special use does not signify separate use; but a special use 
in a married woman, whieh is given to be enjoyed by her daring 
her natural life, and to be taken or disposed of to no other use 
whatever, excludes, of course, the marital rights, and must ne- 
cessarily be a separate use. 

By looking to adjudicated cases, we find that similar mele 
have been considered as significant ofan intention to create a 
separate estate. 

In Darley vs. Darley, (3 Atk. 399) the words, “for her own 
livelihood,” were deemed sufficient for this purpose. In ez- 
parte Ray, (1 Madd. 119) this meaning was supposed to be 
expressed by the words, “For her sole use”. In Heathstone 
vs. Hall, (3 Tred. 414) the words, “In trust for the entire use, 
benefit, &c. were said to create a separate estate. In Mewman 
vs. James, (12 Ala. 29) this intention was said te be manifest- 
ed by the words, “‘ To have and to: hold the same to and for her 
use, benefit and right, &c. without let, hindrance or molesta- 
tion’. ‘To be for her and her family’s use, during her natu- 
ral life, and her children, to enjoy it after her death,” was the 
language which was held to have such import in a case in Penn- 
sylvania. (5 Barr. 385.) ‘To her own proper use,” were 
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words considered of a similar signification. (10 Barr. 423.) 
None of these words, in our opinion, more strongly indicate an 
intention to create a separate estate, than those used in the case 
before us, especially when they are taken in connection with 
all the terms and provisions of the will. 

[2.] We are next called upon to inquire, whether or not 
there are, in this bequest, words which were intended to oper- 
ate as a restraint upon the alienation of the slaves bequeathed. 

Here again no particular form of words is necessary ; but the 
intention must be clear. The intention is clear, we think, in 
this bequest, and is manifested, in the first place, by the words 
“to no other use whatever’. 

On looking to the 6th clause of this will, we find the pro- 
perty given to the daughter, “to her special use and benefit,” 
&c. “‘and by no means to be disposed of in any other manner 
whatever”. In the 7th and 8th clauses the testator substi- 
tutes, in the place of these latter words, the phrase, “and to 
no other use whatever’. Now we think that he employed these 
two phrases in the same sense, and supposed them to have the 
same import. They occur in clauses otherwise similar, (except 
as to the names and the property conveyed); they were be- 
quests to his married daughters, as we suppose; they are of kin- 
dred import, and it seems quite reasonable to conelude that he 
intended the two to have the same signification. - But it is ad- 
mitted for the plaintiff in error, that the words, “‘ by no means 
to be disposed of in any other manner whatever,” operate as a 
restraint upon alienation. And so we think do the similar 
words, “to no other use whatever,” which we have shown were 
probably used by the testator, as synonymous with these. 

It was suggested by the Counsel for the plaintiff in error, 
that these words, “to no-ether use whatever” were probably 
applied by the testator to the gift in remainder to the children, 
and were intended to have the effeet of creating an estate in a 
particular class of heirs, or a perpetuity. These are not very 
apt words for such a purpose, and to adopt this construction, 
would be to look away from a construction which imputes an 
intention to the testator consistent with law; and reasonable, 
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to one which attributes an illegal intention to him, and which, 
under the cireumstances, is unreasonable. 

In the next place, in this connection, some importance is to 
be attached to the words, “to remain in her possession,” &c. 
If it were intenled, thereby, that the daughter was not.to part 
with these slaves, but they were to remain in her possession 
during her life, of course this would be jaconsistent. with the 
power of alienation. 

This construction may be considered weakened by the fact, 
that one of these slaves was already in possession of testator’s 
daughter, Mrs. Westbrook, and it may be supposed that he in- 
tended to provide only that she should retain possession of this 
slave. But the same terms were applied to others (to Dicey, 
for example) who were not in possession of testator’s daughters, 
so far as we can tell from this record. 

Taking all these things together, we think the intention of 
this testator, to restrain the alienation of these slaves by his 
daughter, quite clear. 

[3.] The Statute of Limitations did not protect this plaintiff 
in error, for the very satisfactory reasons assigned by his Hon- 
or, Judge JACKSON; and as he has shown, the words and con- 
duct of John Bellamy did not amount to a gift of the slave to 
his daughter and her husband, Mr. Westbrook, and could not 
properly be considered as more than a loan of the same. 

[4.] It was insisted that the defendant in error was estopped, 
by her own acts, from denying the title of the plaintiff in error, 
to the slave Catherine, as representing his intestate, and that 
such denial was a fraud upon his intestate’s estate. 

This cannot be, if Mrs. Flood was prohibited by the will of 
her father from parting with this property. That will was the 
law by which she held the slave, and if it forbade her to alien- 
ate the same, or to part with her to any person, and yet she 
did it, that act was without authority, and no title was taken 
by her son-in-law and daughter. It was to prevent the mar- 
ried woman possessing a separate estate, from conveying away, 
or parting with the same, that this restraint upon alienation 
was devised. In tender regard to her situation, it was design- 
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ed that she should not be influenced ‘to part with her property 
to any one. If it were permitted at all, under many pretences 
or evasions, it would be easy, if her own generous and devoted 
heart did not prompt it, for an embarrassed or unprincipled hus- 
band to mfluence her to dispose of it for his relief or benefit. 
Henceé, the rule which Ihave stated. Very little would be 
gained by such a rule, however, if the wife who did part with 
her separate property, was ever after estopped thereby from 
denying the title of the person who might be in possession of 
it; for in such event, that might always be done by circuity 
which could not be done directly; and all advantage of tes- 
traints upon alienation would be wholly destroyed. Judgment 
affirmed. 











